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LEGAL AND OPERATIONAL PROBLEMS 


pxamining Division Reorganization. 


After approximately two years of thought, planning, development, 
and refining the Examining Division Reorganization received the Librarian's 
approval in June 1976. The reorganization involves the following funda- 
mental organizational changes in the Division: 

1. The increased transfer of non-legal duties from the 

Examiner's position to the Technician's position and 
the addition of another step to the Technician's promotion 
ladder; 

26 The organization of Examiners and Technicians into teams 

under the supervision of a Supervisory Copyright Examiner; 
Dre The establishment of attorney positions in the Sections 
and abolition of the existing Examining Division Legal 
Staff; 

4. ‘The establishment of a fifth Section -- The Multimedia 
Section; 


5. The establishment of a Copyright Board of Appeals. 


The workload has now reached well over 400,000 applications 
annually, Each of the reorganization changes is calculated to assist the 
Division in handling this growing workload more efficiently and with the 
professional thoroughness and expertise that the work demands. Because of 
the significance of this development, a brief discussion of each of the 


changes is warranted. 



























ila Technicians. The Technician position has evolved from its 

initial and limited use into a key technical element in the work of 

the Division. The Technicians have proven that in addition to clerical 
omissions and variances, they can also recognize many of the legal 

problems. The Examiner must solve the problem, but once it has been 
identified and the U. B. envelope prepared, the Examiner's time is completely 
available for the solution. 

2. Teams. The second organizational change involves the establish- 
ment of Section teams and a new Supervisory Copyright Examiner position. 

A structure based on teams of six or more Examiners and three or more 
Technicians, with at least one Senior Examiner, all under the first line 
supervision of a Supervisory Copyright Examiner, will result in more 
effective management and quality control. 

3. Attorneys. The Examining Division Legal Staff was established 

in 1969 with many purposes in mind. The demands for legal work in the 
Examining Division had become extremely pressing, but the General Counsel's 
office of the Copyright Office did not have a staff of attorneys at the 
time. Consequently, legal studies initiated in the Examining Division 

were assigned to this Staff, which was also called upon to do legal work 
directly for the Register's Office. However, one of the principal aims 

of the Examining Division Legal Staff - - to help Examiners by handling 

and advising on specific legal problems - - was never effectively achieved. 
This was mainly because the Legal Staff attorneys were not directly attached 
to the Sections, and consequently personnel in the Sections did not feel 
free to call upon the attorneys for assistance and advice, or found that 

the demands of the Register's Office had pre-empted the Staff's availability. 


In order to remedy that situation, the Examining Division Legal Staff was 


sbolished by the reorganization and replaced with career-ladder Attorney 


for Examining positions located in the Sections. The attorneys will also 


informing and interpreting developments in the field of intellectual 
property law for the Examiners, with particular emphasis on those matters 


that bear upon examining practices, and assisting in handling appeal cases. 


: 
perform tasks such as completing and continually revising the Compendium, 
jhe. Multimedia Section. Of recent years we have been receiving an 
increasingly large number of deposits that include works coming under 
several different statutory classification categories. Workflow and 
correspondence problems are greatly increased when these materials have 
to be moved from Section to Section for examination of the various works 
comprising the unit. To eliminate these problems such works will be 
examined entirely within the Multimedia Section. In addition, materials 
such as sound recordings, microfilm deposits, and motion pictures require 


special equipment for examination, and these works will be grouped together 


and examined in the Multimedia Section. 


Do Copyright Board of Appeals. Procedures for operation of the 


Copyright Board of Appeals are being developed in conjunction with the 
General Counsel's office, and at the close of the fiscal year the procedural 
details had not been sufficiently concluded so that they could be included 


in this report. 


Commercial Prints and Labels and the Manufacturing Clause. 


Early in the fiscal year an action was filed in the District 
Court for the Central District of California, Imperial Toy Corporation v. 


Ringer, Civil No. 75-2586 (C.D. Cal., filed July 41, 1975), to compel 








Sl re 
the registration of claims to copyright in commercial prints manufactured 
abroad by a lithographic or photoengraving process. 

Section 10 of Title 17 of the United States Code requires separate 
lithographs or photoengravings to be manufactured in the U. S. unless they 
are exempt by virtue of 1) the provisions of the Universal Copyright 
convention and Section 9 (c) of 17 U.S.C. or, 2) the provisions of 17 U.S.C. 
16 on the ground that the illustrations represent a subject permanently 
located abroad and illustrate a scientific work or reproduce a work of 
art. The works in question could be exempted from the manufacturing 
requirements on neither of these grounds. Instead, the claimant argues 
that the reference to "separate lithographs and photoengravings" in 
17 U.S.C. 16 was intended to cover only prints which were destined to be 
incorporated in a book or periodical. 

The issue in the case is whether Section 16 of the copyright 
statute applies to separate lithographs and photoengravings. ‘The facts 
were stipulated by the parties, and in February the court heard oral 
arguments on motions for summary judgment filed by both sides. There has 


been no ruling as yet by the court. 


Utilitarian Designs as "Works of Art". 


The applicability of the present copyright statute to designs 
of utilitarian articles has been a problem that the Examining Division 
has faced for many years. Twenty-two years ago the Supreme Court decided 
in Mazer v, Stein, 347 U.S, 201 (1954) that a "work of art" was protectible 
under the copyright law despite the fact that it is embodied in, superimposed 
Upon, or applied to a useful article. Since the Mazer decision we have 


Tefused registration of designs of useful articles that did not embody, 
















have applied to them, or superimposed upon them a copyrightable "work of 
art." On that basis, registration was refused in three outdoor lighting 
fixtures for parking lots. However, in an action in the District Court 
for the District of Columbia, Esquire, Inc. v. Ringer, Civil No. 75-737 
(D.D.C-> filed May 6, 1976), a writ of mandamus was issued against the 
Register, compelling her to register the claims. The Copyright Office 
requested, and it appears the Justice Department will agree, to appeal 
the decision. A stay of the writ of mandamus was granted pending deter- 
mination and disposition of the appeal. 
In her letter to the Department of Justice requesting the 
Department's assistance in appealing the decision, the Register stated: 
The District Court opinion is clearly erroneous 
in compelling registration. It ignores recent case 
law supporting Regulation 202.10 (c) and refusing 
copyright protection to designs for useful articles 
which lack a separable amount of artistic authorship... 
It is ambiguous and raises questions as to the continued 
viability of Regulation 202.10, the responsibility of 
the Office to register all attractively designed industrial 
artifacts, and the proper interpretation of the United States 
Supreme Court's opinion in Mazer v. Stein, 397 U.S. 201 
(195). i=... a, 
Moreover, the Esquire case is of prime importance to the 
Copyright Office in determining its registration standards 
and practices for works of art generally and for attractively 
designed useful articles particularly. 
It raises larger questions of the Register's authority 
to refuse registration to works which do not comply with 
Title 17, the Copyright Law, and to issue and enforce 
Regulations under a more than ministerial authority. 
The District Court's opinion in Esquire, if allowed to stand, 
would have a grave impact on Copyright Office practices. Hopefully, it 


will be overruled on appeal. 
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pual Bases For Renewal Registration, 


Approximately nine years ago we began receiving applications 
to renew the copyright in certain comic books. The basis for the right 
to renew these copyrights was stated on the applications both as "proprietor 
of copyright in a composite work" and as "proprietor of copyright in a 


work made for hire." 


We consider these two bases of claim to be contra- 
dictory, and consequently we refused to issue a single certificate bearing 
two contradictory bases for registering a renewal claim. However, we have 
been unsuccessful in convincing the applicant of the correctness of our 
position. In 1974 an Attorney General's Opinion stated in clear, unequi- 
vocal language that the copyright proprietor in these cases is asserting 
mutually exclusive claims, and that the Register may "... in the proper 
exercise of his discretion, refuse to register an application that relies 
upon both these grounds." 

Another phase of this controversy began on January 20, 1976, 
as the applicant filed an action in the District Court for the Southern 
District of New York, Cadence Industries, Inc. v. Ringer, Civil No. 76-339, 
(S.D.N.Y., filed January 20, 1976), to compel the registration of the 
renewal claims on applications stating the dual bases for registration. 


At the close of the fiscal year the answer to the complaint had been filed, 


but there have been no further proceedings with respect to the action. 


Typeface Designs. 


Protection under the copyright statute for typeface designs 
continued as a major issue during the year. Following the Register's 
decision not to amend Section 202.1(a) of the Regulations, that has been 


interpreted to prohibit copyright registration for typeface designs, 








registration was denied to an application submitted by Eltra Corporation 
for registration of a claim ina typeface design. Shortly thereafter, 
an action was filed in the District Court for the Eastern District of 
yirginia, Eltra Corporation v. Ringer, Civil No. 76-264 (£.D. Va-; 
filed April 8, 1976), requesting the court to order the registration of 
Eltra's typeface design as submitted. Our answer to the complaint was 
filed near the end of the fiscal year. 

The decision not to amend the present regulation was based 
upon the position that the question should be handled as a legislative 
matter. Work has progressed on the legislative front, as the Senate 
passed the copyright revision bill, §.22, Title II of which is the proposed 
Design Protection Act. As the fiscal year ended, the Subcommittee on 
Courts, Civil Liberties, and the Administration of Justice of the House 
Committee on the Judiciary had virtually concluded its mark-up of the 
revision bill. Passage of the bill is wntemplated by early autumn. 
The design legislation of Title II, if enacted, should solve the question 


of protection for typeface designs. 


ORGANIZATION AND PERSONNEL 
Personnel. 

In November, Anthony P. Harrison was transferred to the Planning 
and Technical Office as a Program Analyst, and Frank Vitalos succeeded him 
as Head of the Book Section. Carrie Cummings was appointed Secretary to 
the Head of the Arts Section, but unfortunately found it necessary to 


resign from the position near the close of the year. 





The year also saw the appointment of a new Secretary to 
the Head of the Music Section, as Catherine King joined the staff. 
Malinda Garter also joined the staff as the Correspondence Unit Super- 
yisor in the Music Section. Marybeth Peters left her position as Senior 
gxaminer in the Music Section to become an Attorney-Adviser on the 
General Counsel's staff, and Shirley Wendell was promoted to Ms. Peters’ 
position as a Senior Examiner in the Music Section. 

From June to September Ellie Riismandel and Hugh Clark were 
detailed to the Public Information Office of the Reference Division in 
order to lend their expertise in copyright matters. This detail was in 
keeping with the program instituted last year to rotate personnel between 
divisions. 

We were pleased to announce two selections under the Affirmative 
Action Program during the year as Renée Adams and Jo Ann Chock were 
appointed to Copyright Technician positions in the Music Section. We were 
very happy to have two additional members of the professional staff become 
members of the bar as Anthony Harrison and Timothy Sumrall were admitted 
to the District of Columbia and Florida bars respectively. It was our 
pleasure to present twelve staff members with Service Award emblems in 
recognition of their years of Government service : Howard Rouff, 
Shirley A. Harris, Betty Dewees, Debby B. Kahanowitz, Susie J. Barfield, 
Marybeth Peters, and Alvin Smith, 10 years; Felicia M. Healy, 20 years. 
Gerald Moylan and Aleice Hill, 25 years; and Louis Katzman and Edmund ¢. 
Bowie, 35 years. The following staff members were presented incentive 
awards: LaVoice Calhoun, Virginia Redd, David Albee, and Harold Ash. 
Quality increases were given to the following staff members; Peggy Johnson, 


Kristaps Sumanis, Felicia Healy, Howard Rouff, Verna Sharp, and Jurmenar 


Brown. Gayle Harris, who collected news from the Examining Division for 





Q 


~toht Nott 1 Pace Giae. . ; , 
“copyright Notices” for sixteen months, relinquished her duties and 


was replaced by Naomi Lapin. 


Training. 


Training this year took on added dimensions as numerous staff 
members participated in th various training programs. The Copyright 
Law Course that began in February 1975 was concluded in November with 
eight members of the Examining Division staff completing it successfully. 
The Copyright Law Course is one of the most significant training programs 
offered by the Copyright Office. Thirteen Examining Division staff members 
also participated in the valuable Copyright Orientation Program. Because 
of the vital importance of letter writing in the functioning of the Exam- 
ining Division, the Training Office agreed to conduct letter writing 
courses specially tailored to the needs of the Division's professional 
staff. Two such courses were held during the year with twenty staff members 
participating. Additional courses are being planned for next year. 

Bobbie J. Holmes, Jo Ann Chock and Carol A. Bell completed courses 
to fulfill the requirements of their TAP agreements. In addition, Carol A. 
Bell and Bobbie J. Holmes attended a Conference on Effective Interpersonal 
Communication Skills. Six staff members completed courses under the Tuition 
Support Program. Herbert 0. Roberts, Jr. and Ronald Miller successfully 
completed courses in Interaction Work Session and Management Contact: TA 
for Organizations. Mr. Roberts also took a Civil Service Commission course 
in Government Contract Law. Four of the Division's supervisory staff so 
far have completed the course in Labor Management Relations for Supervisors. 
Richard k, Glasgow attended the Seminar on Developing Subordinates: The 
Role of Executive Coaching, conducted by the Civil Service Commission. 


Frank J. Vitalos completed the course in Introduction to Supervision, 
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and he and Felicia Healy attended a two day conference on Affirmative 
Action for Supervisors. Ms. Healy also participated in Management Skills 
for Women Managers and Interviewing and Counseling Techniques for Super- 
visors. Gayle Harris likewise attended the Management Skills for Women 
Managers course. Catherine Armstrong completed the Legal Research course. 
As a part of her work as an EEO Counselor, Josephine Drew completed a 
course in Equal Employment Opportunity Counseling. Dennis Jeffries, 

james Vassar, and Elsie Riggs took an elementary course in Spanish. 

Aleice Hill and Catherine King attended a one day Secretarial Institute. 
Aleice Hill successfully completed a course in Decision Making for 
Secretaries. Gayle Harris took advantage of a course in ballet given 

at the Smithsonian, and she is currently enrolled in a course in 
labanotation. Four members of the clerical staff were given training 

in the Time and Attendance course. Sharon Robinson, Marybeth Peters, 
Charlotte Bostick and Linwood Bowers completed the course in Computing 


Systems Fundamentals. Felicia Healy and Joseph Miranda taught a class 


in music theory for the Music Section Technicians. 
Professional Activities. 


At the beginning of the fiscal year J. Sharon Butler, 
Catherine A. Armstrong, Kevin Maricle, Phillip L. Gill, and Lorna 
Margolis attended a Practising Law Institute symposium concerning 
current developments in copyright law. In November, Anthony P. Harrison 
was one of the speakers at a meeting of the New York Rights and Permissions 
Group. Mr. Harrison spoke about the proposed fee bill and its implications. 
In November, Phillip Gill participated in the copyright session at the 
National Association of Educational Broadcasters Convention. Mr. Gill 


spoke on the registration of filmed and videotaped works. In February, 


- 
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Richard E. Glasgow spoke on the proposed Copyright Board of Appeals 

at a meeting of the American Bar Associatiars, Copyright Office Affairs 
committee. Mr. Glasgow also addressed Professor Alan Latman's class 

in Copyright Law at the New York University Law School on the substantive 
problems encountered by the Examining Division. In May, Nancy Lawrence 
spoke to the Friday Morning Music Club of Washington about copyright 
protection for musical compositions. In June, Dorothy P. Keziah was 
guest speaker at a copyright seminar at Temple University. The seminar 
was part of the Business of Music Workshop. Ms. Keziah spoke on the 
subject "Registration for Music Compositions and Sound Recordings; Now 
and Under Revision." Dennis Jeffries attended the Brace Memorial Lecture 
given in New York City under the auspices of the Copyright Society of 

the U.S.A. The annual Jean Geiringer Lecture on International Law held 
at the New York University Law Center was attended by the following 

staff members: David Albee, Charlotte Bostick, Marilyn Garst, and 

Nancy McAleer. Seventy-six Examining Division staff members toured 

the Patent and Trademark Office during the fiscal year. The tours were 
initially arranged by Ellen Lazarus. Herbert 0. Roberts, Jr. attended 
the fifth symposium on the American Revolution presented in Coolidge 
Auditorium in May. 

As was the case last year, the Examining Division had the 
pleasure of explaining the policies, practices, and procedures of the 
Division to two UNESCO fellows: M. L. Chopra, Deputy Registrar (Copyright) 
in the Indian Government, and R. Consul Korale, Deputy Registrar of 


Companies of Sri Lanka. 
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Herbert 0. Roberts, Jr. was selected to serve on the Librarian's 































task Forces subcommittee on Documents. Gayle Harris was selected by the 


acting Librarian of Congress to serve on the Federal Women's Program 
committee. 


JUDICIAL DEVELOPMENTS 


subject matter and scope of copyright protection. 


In Gustave v. Zuppiger, 189 USPQ 328 (Ariz. Ct. App. 1976) the 
arizona Court of Appeals held that common law copyright existed in original 
furniture designs. In its opinion the court cited Section 202.10 of the 
Regulations and stated, "This regulation is not determinative of the subject 
matter of common law copyright." The court said that "common law copyright 
affords the holder only the right of first publication," and hence "the 
definition of copyrightable works is more restrictive for extensive statutory 
protection than for the limited common law protection.'' In Huk-a-poo Sports- 
wear, Inc. v. Franshaw, Inc., Civil Action No. 75-4967 (S.D. N.Y., filed 

January 27, 1976) the court agreed with the position of the Copyright Office, 

as stated in the Compendium, that the manufacturing clause does not extend 

to works printed by silk screen process. Although the Compendium is not binding 
upon the court, the court felt it was "indicative of the many types of repro- 
duction which are not included within the manufacturing clause." In Shaw v. _ 
Time-Life Records, 741 N. E. 2d 817 (N.Y. Ct. App. 1975) the famous band leader, 
Artie Shaw, was held to have "no property interest in the Artie Shaw "sound'. 

So long as there is an absenee of palming off or confusion, competitors might 
"meticulously! duplicate or imitate his renditions of musical compositions." In 
Scoa Industries, Inc v. Famolare, Inc., Civil Action No. 75-3357 (S.D.N.Y., 
filed February 14, 1976), a claim to copyright had been registered in a small 


Sculpted design of an old fashioned bicycle. ‘The design appeared on the bottom 


af 


* 





of 8 shoe sole- However, in the litigation the plaintiff sought broader 
xy " i. 

yorection covering “several pronounced corrugations (or 'waves') on the 

P 

pottom, a pattern of raised wavy lines on the sides, and another pattern of 


raised lines on the bottom..." The court cited Section 202.10 (c) of the 


Nin 


pegulations as providing "some guidance in this matter," and concluded, 
agreement with the Copyright Office, that the troughs, waves, and lines which 
appear on the shoe sole cannot be identified and do not exist independently 

ag works of art." Deering Milliken, Inc. v. Quaker Fabric Corp., 187 USPQ 288 
(s.D. N. Y- 1975) was an infringement action involving a copyrighted rendition 
of the "tree of life" design used by the textile industry for centuries. The 
evidence established that the copyright owner had "widened the design for 
production purposes and to enhance its ‘workability’, and thus created an 
original design...,"' and "... in a well ploughed field such as this,little 

in the way of distinguishable variation is needed to claim originality and 
thereby obtain a copyright." The court added, however, that "correspondingly, 
little is gained from such a copyright." In a most extreme decision the court 
in American Greetings Corp. v. Kleinfab Corp., 188 USPQ 297 (S.D. N. Y. 1975) 
found that the addition of the inscription, ''Put on a Happy Face", to a 
previously copyrighted illustration made the work "distinguishable from the 
underlying work alone," and "... independently copyrightable as a new and 
separate creation." The plaintiff's arrangement in its gift wrap of twelve 
panels "in a distinct artistic pattern" was also considered copyrightable in 
the American Greetings case. ‘The copyrightability of a plastic, scaled-down 
reproduction of a cast iron Uncle Sam bank that passed into the public domain 


Many years ago was the subject of three decisions during the year. The repro- 


duction differed from the public domain work in the following respects: 
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nthe Uncle Sam figure was two inches shorter, the base was shortened 

and narrowed, the shape of the carpetbag was changed, the umbrella was 
included in the single mold (rather than hanging loose) the eagle on the 
front of the bank clutched leaves (rather than arrows) in his talons, 

the shape of Uncle Sam's face is different, as is the shape and texture 
of the hats, the texture of the clothing, the hairline, shape of the 

bow ties, the shirt collar, the left arm, and the flag carrying the name 
on the statue's base." The District Court in L. Batlin and Son, Inc. v. 
snyder, 187 USPQ 291 (S.D.N.Y. 1975), found that the artistic skill required 
in making the reproduction did not "contribute" to the work and did not 
amount to more than a 'merely trivial variation." This was reversed in 
L. Batlin & Son, Inc. v. Snyder, 187 USPQ 721 (2d Cir. 1975), with the 
majority concluding that the "... bank satisfies the criteria for copy- 
rightability in order to qualify as a reproduction of a work of art..." 
However, there was a strong dissent, and on rehearing en banc the Court 
of Appeals affirmed.the District Court decision in L. Batlin & Son, Inc. 
v. Snyder, 189 USPQ 753 (2d Cir. 1976). The court found "there were no 
elements of difference that amounted to significant alteration or that 
had any purpose other than the functional one of making a more suitable 
(and probably less expensive) figure in the plastic medium... The require- 
ment of substantial as opposed to trivial variation ... applies to both 
‘works of art' and ‘reproductions of a work of art' ", Bliss & Laughlin 
Industries, Inc. v. Starvaggi, 188 USPQ 89 (S.D.N.Y. 1975) enunciates 


—__~___— 


the principle that "Each component portion of a composite work such as 


a catalog is a separate copyright protected against copyright infringement." 


In Reyher v. Children's Television Workshop, Civil No. 75-7078 (2d Cir. 


1976) the Second Circuit Court of Appeals declared that copyrights "do 


not protect thematic concepts or scenes which necessarily must follow 

































from certain similar plot situations." 


A preliminary injunction was denied in H. W. Wilson Co. v. 
national Library Service Co., 402 F. Supp. 456 (S.D.N.Y. 1975) on 

grounds that The Reader's Guide to Periodical Literature is in the public 
domain, having been distributed since 1900 without a copyright notice. 
Although resale by a library was prohibited, plaintiff could not claim a 
"|imited publication" where the Guide's use and availability was other- 
wise unrestricted as to either persons or purpose. Common law copyright 
in drawings disclosing the design of a computer was upheld in Data General 
Corp. v.- Digital Computer Controls, Inc., 188 USPQ 276 (Del. Chancery Ct. 
1975) where the drawings were included in maintenance documentation 
distributed to buyers. The drawings bore a legend stating that they were 
the property of Data General Corporation "and shall not be reproduced or 
copied or used... as the basis for manufacture or sale of the items with- 
out written permission." The buyer was furnished the maintenance documen- 
tation only after agreeing to abide by the proprietary legend. The 
distribution by an Army psychiatrist of anes of the poem, Desiderata, 

to "many hundreds of men" during World War II was held to be general 
publication in Bell v. Combined Registry Company, 185 USPQ 707 (i..Dae Tt. 
1975), where the author had expressly authorized the distribution. Submission 
of a written proposal to a University for the purpose of obtaining federal 
funding for one of its accredited academic programs was held to be more 
than a limited publication and not subject to common law copyright in 
Manasa v. University of Miami, 520 So. od 467 (Fla. Dist. Ct. App. 1975). 
The court said in the Manasa case that to qualify as a limited publication 


it "must be directed to a definitely selected group and for a limited 


purpose, and without the right of diffusion, reproduction, distribution 


' Display by the copyright owner of the furniture in its branch 


or sale.’ 
| pank for use by persons transacting business there was held a general 


publication that destroyed the common law copyright in Gustave v. Zuppiger, 


189 USPQ 378 (Ariz. Ct. App. 1975). 


. Notice of copyright. 


Three cases decided this year deal with the effect of an author- 
ized publication without a copyright notice. H. W. Wilson Co. v. National 
Library Service Co., 402 F. Supp. 456 (S.D.N.Y. 1975) concerned the well 
known reference tool The Reader's Guide to Periodical Literature, published 
since 1900 with no notice. The court stated the axiom that publishing a 

book without a notice places the book in the public domain, although that 

was not the intent of the publisher. Distribution by an Army psychiatrist 
of copies of the famous poem Desiderata during World War II to troops in 
the Pacific with no notice and under written authorization of the copyright 
proprietor was held to forfeit the copyright in Bell v. Combined Registry 
Company,188 USPQ 797 (N.D. Ill. 1975). Absence of the notice also worked 
a forfeiture of the copyright in Crumb v. A. A. Sales, Inc., 188 USPQ Ws 
(N.D. Cal. 1975) where between 3500 and 6500 cards depicting a cartoon 
character and the popular phrase "Keep on Truckin'", were distributed to 
the public without a copyright notice, but with the knowledge and consent 
of the copyright owner. A notice is not defective says the court in 
American Greetings Corp. v. Kleinfab Corp., 400 F. Supp. 228 (S.D.N.Y. 1975) 
because two notices in different form appear on the same work, or because 
the notice is in the name of a corporate subsidiary of the proprietor, 


where the subsidiary "has the same officers, directors and shareholders 








Ses 
as its parent." The court in the American Greetings case also refused 
to invalidate the copyright where the notice on a derivative work did 
not bear a year date referring to the underlying copyrighted work. 
A single notice on a record album containing both copyrighted an uncopy- 
righted bands was found adequate in U. S. v. Taxe, Civil No. 74-3094 
(9th Cir., filed June 22, 1976), "since, for $2.00, anyone can obtain a 
copy of the copyright certificate and determine which songs are protected." 
The court found in Goldman-Morgen Inc. v. Dan Brechner & Co., Civil No. 
72-17 (S.D.N.Y., filed March 30, 1976) that a felt plug covering the opening 
through which money is deposited in a coin bank "was more than a mere tag 


" 


attached to the bank," and a notice imprinted on the plug by rubber stamp 


is adequate. 


Copy right registration. 


A question whether the wording on the application form was 
adequate in spelling out the dates of fixation of sound recordings was 
raised in U. S. v. Taxe, Civil No. 74-3094 (9th Cir., filed June 22, 1976). 
The court responded by saying that, "Every application ... requests the 
dates by direction to the applicant to designate 'new matter'. Such 'matter' 
includes sound recordings first fixed after February 15, 1972. This 
designation is adequate." The Taxe case also held that the certificate is 
prima facie evidence of the date of fixation. Bell v. Combined Registry 
Company, 188 USPQ 707 (N.D. Ill. 1975) and Deering Milliken, Inc. v. Quaker 
Fabric Corp., 187 USPQ 288 (S.D.N.Y. 1975) were two additional cases during 
the year that discussed the prima facie effect of the certificate. The 
Deering case adhered strictly to the statutory language and found that the 


"certificate constitutes prima facie evidence of the facts stated therein," 


The Bell case cited the statutory language, but recognized that there is 
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authority in the seventh circuit. "... that the certificate constitutes 


prima facie evidence not only of the 'facts stated therein' but also of 


the overall validity of the copyright." However, Bliss % Laughlin 


industries, Inc., v. Starvaggi, 186 USPQ 88 (S.D.N.Y. 1975) went still 


further in concluding that the certificate "suffices to establish both 
the validity of the copyright and plaintiff's ownership." The year also 


prought a surprising and disappointing dictum in Epoch Producing Corporation 
y. Killiam Shows, Inc., 187 USPQ 270 (2d Cir. 1975), cert. denied, Civil 
No. 75-988 (U. S., filed March 8, 1976), as the Court of Appeals indicated 
that the prima facie effect afforded by the statute "was meant to attach 
only to original certificates," and not to certificates issued for the 
renewal term. Vogue Ring Creations, Inc. v. Hardman, 410 F. Supp. 609 

Me RL. 1976) contained some very interesting dicta generated by plain- 
tiff's failure to include a new matter statement on the application form. 
The court had found that the differences between the plaintiff's ring and 
a previously copyrighted version are "trivial and meaningless," but the 
court said the plaintiff's omission "was not an insubstantial omission" 
and that it deprived the Copyright Office of the "opportunity to evaluate 
whether or not the plaintiff had made any copyrightable changes." The 


court went so far as to say that "even if this copyright was otherwise 


valid I would have to hold it unenforceable because of unclean hands." 


Renewals, assignments & ownership of copyright. 


Bartok v. Boosey & Hawkes, Inc., 187 USPQ 529 (2d Cir. 1975) 


was a ruling of first impression by a divided Second Circuit Court of 


Appeals dealing with what is meant by a "posthumous" work under the 
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-opyrig statute, 
copyright So te eeserwee ion appeal from a lower court decision 


hat Bela Bartok's "Co ; 
tha —oicerte for Orchestra," having been published six 


ths after Bartok's d 
mon. eath, was a "posthumous" work within the mearitig 


of the copyright statute, and therefore the renewal right belonged to 
poosey & Hawkes as the proprietor. However, on appeal the majority held 
that controlling weight must be given to the legislative purpose to protect 
the author or his family by giving them the renewal right. It held the 
composition was not posthumous because Bartok had assigned his rights to 
the publishers during his lifetime. The court said, "The only definition 
of 'posthumous' which fulfills the legislative purpose of protecting authors 
and their families is that in the narrow situation - not present here - 
where a contract for copyright was never executed by the author during his 
life..." Epoch Producing Corporation v. Killiam Shows, Inc.,187 USPQ 270 
(2d Cir. 1975) cert. denied, Civil No. 75-988 (U. S., filed March 8, 1976) 
involved the renewal in the film classic "The Birth of a Nation." Evidence 
at the trial clearly indicated that D. W. Griffith was the producer and 
director of the film. Although Epoch claimed in its renewal application 
that the work had been made for hire, the court was unconvinced, noting 
that Epoch was not formed until after the film had been made; also, 
"there is no contract of employment, record of salary payments, or proof 
that (Epoch or its predecessor in interest) supervised, or controlled 
Griffith in the making of the picture." The "power to control or 
supervise Griffith's work" was lacking, "which is the hallmark of an 
‘employment for hire' relationship." Likewise, Epoch was unable to 

claim renewal on ground that the film was first copyrighted by a "corpor- 
ate body." ‘The " ‘corporate body' provision of section oh indicates 


that it has no application to works of this type which are authored and 


yD 
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produced by one identifiable person." The court held in Hill % Range 
songs, Inc. v- Fred Rose Music, Inc., 189 USPQ 233 (M.D. Tenn. 1975) 
that the common law and putative spouse of Hank Williams, at the time of 
nis death, was his "widow" within the meaning of that term in the renewal 
provision of the statute, and she did not lose that right when she remarried. 
The court was careful, however, to express "no opinion as to whether the 
putative wife would qualify in a situation where the deceased had a legal 
spouse, as well as a putative spouse, at the time of his death." The 
court said that, "While it may be possible for the possessor of a contingent 
expectancy in copyright renewals to assign this interest by the use of 
general language, it must be shown that this is what the parties to the 
assignment intended," and where the possessor did not even know the rights 
existed, they could not have been conveyed by the terms of a general assign- 
ment. In Kingsrow Enterprises, Inc. v. Metromedia, Inc., 189 USPQ 290 
(S.D.N.Y. 1975) the court said that the mere purchase of copyright certifi- 
cates at a sheriff's sale did not give the purchaser ownership of the 
copyrights. The copyright is transferred by an assignment from the owner, 
and this is done "by an instrument in writing signed by the proprietor 
of the copyright..." Brawley, Inc. v. Gaffney, 188 USPQ 648 (N.D. Cal. 
1975) held that an agreement whereby the copyright owner reserved "all 
causes of action for copyright infringement which may have already accrued 
up to the date of this assignment" did not prevent the agreement from 


constituting an assignment and not a license. Likewise, the transferor's 


reservation of the right to use the copyrighted material did not defeat 


the assignment. 
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STATISTICS 


Registrations for the year increased approximately 2-1/2 per- 


























cents with a total volume of 410,969. All categories of material showed 


jncreases, with the exception of four. Of the largest classes, the 
jncrease in Music was the greatest, 3,709 (3.23%). Books and Periodicals 
gained moderately, with Books increasing 1,229 (1.09%) and Periodicals 
1,020 (1.08%). Percentage wise the largest gain was in Motion Pictures, 
7,211 (39.86%). Sound Recordings increased slightly, 110 (1.25%). With 


the exception of Lectures, Maps, and Commercial Prints and Labels, where 


registrations decreased 38 (2.02%), 252 (13.64%), and 178 (3.82%), 
respectively, there were increases in the remaining Arts Section classes. 
In addition to Motion Pictures, the increases in Works of Art, 1,187 
(10.78%) and Prints, 836 (16.454) were the most significant in the Arts 
Section classes. Total "art" registrations were 3,790 more than last 
year. Design registrations increased 268 (2.79%) and constituted approxi- 
mately 40% of the "art" registrations. Renewal registrations decreased 


slightly, 505 (1.79%). Total Foreign registrations dropped rather 


substantially, 1,912 (10.89%), with Foreign Music showing the greatest 


decline, 1,222 (16.05%). 

The total amount of incoming material (applications, documents, 
and other items to be recorded) reached 436,490, an increase Gio DMO 
Notices of Intention To Use continued to decline, 1,069 (75.34%). Notices 


of Use showed a slight gain 266 (4.40%). Assignments also continued to 


increase as 851 (10.33%) more were recorded this year than last. 
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Correspondence was required on 69,641 items. The rejection 
rate was 2.48% and 13.47% of the claims were entered after correspondence. 
The Division prepared and sent a total of 75,205 original and printed 
form letters, an increase of 10,096 over last year. Of the total corres- 


pondence 39,000 were typed letters, representing approximately 52%. 


Respectfully submitted, 


Mithaphl Marpour 


Richard E. Glasgow 
Chief, Examining Division 





APPENDIX A 


REGISTRATIONS OF COPYRIGHT CLAIMS 


TABLE I 


TOTAL DOMESTIC, FOREIGN AND AD INTERIM REGISTRATIONS 















rr a aS 
CLASS OF MATERTAL 1976 1975 Increase Decrease 


SS Senne een ee eee ee ee ee 
je Books 113,758 {112,529 1,229 (01.09) 


p- Periodicals 95,440 94.420 1,020 (01.08) 


aoa to 5,090 2,55) 536 (21.00) 
Periodicals 


¢- Lectures 1,844 1,882 38 (02.02) 
p- Dramas 4.929 4, Oy 15 (00.31) 
E- Music 118,499 {114,790 3,709 (03.23) 
F- Maps 1,595 1,847 252 (13.6) 
G- Works of Art 12,197 a OTG) ln GlOR78)) 
H- Reproductions 5,604 5,042 Ge (a1, 115})) 
[- Scientific Drawings 9h9 856 93 ~«=(10.86) 
J- Photographs 1,667 1,507 160 (10.62) 
K- Prints 5,918 5,082 836 (16.45) 


K-Commercial Prints 4485 4.663 178 (03.82) 
& Labels 


iM-Motion Pictures 4, 2h9 5,038 1,211 (39.86) 
- Sound Recordings 9,048 8,938 110 (01.23) 


27,697 28 , 202 505 (01.79) 


410,969 |hO1,274 9,695 (02.42) 
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DOMESTIC REGISTRATIONS 


EE ee 


Decrease 












Increase 


1,836 
984 
536 


129 


161 
4,931 
(1,040) 
(3,936) 


(49) 
(111) 
884. 


1,243 
(890) 
(4) 
(407 ) 


OD 


(01.30) 
(01.06) 
(20.99) 


(02.73) 


(03.80) 
(04.60) 
07.14) 
Ok. 20) 


716 
(32) 


ake 


2235 


(58) 


(04.04) 
(06.56) 


(135.20) 


(04.79) 


(5.55) 


cuass OF MATERIAL 1976 1975 
—— SE a | a |RSS | en 
a- Books 106,739 | 104,903 
p- Periodicals a% 94,218 93,234 
pp-Contributions to Periodicals ea aes 
. Lectures ’ 1,002 
F Senos (Total) 4,85) 4725 
(Published Dramas ) (456) (488) 
(Unpublished Dramas ) (4,398) ] (4,237) 
- Music (Total) 112,107 | 107,176 
(Published Music) (14,478) | (13,438) 
(Unpublished Music) eee) (95 695) 
. Maps > 1,833 
a os of Art (Total) 11,999 10,900 
(Published Works of Art) (8,443) ] (7,885) 
(Unpublished Works of Art) (35556) | (Gs0i5) 
H- Reproductions 55505 4,906 
T- Scientific Drawings (Total) 947 856 
(Published Drawings ) (542) (471) 
(Unpublished Drawings ) (405 ) (385) 
J- Photographs (Total) 1,667 1,507 
_ (Published Photographs) (1,154) | 1,105 
(Unpublished Photographs ) (513) (402) 
- Prints 5,902 5,018 
kK-Commercial Prints & Labels 4455 4,658 
IM-Motion Pictures (Total) 4,176 2,933 
(Published Class L) (1,793) (903 ) 
(Unpublished Class L) (23 (19) 
(Published Class M) (2,045) } (1,638) 
(Unpublished Class M) (315) (373) 
N- Sound Recordings 8,488 8,435 
Renewals 27,697 28 , 202 






lOTAL DOMESTIC REGISTRATIONS 


395,329 385,722 


11,607 


505 


(01.79) 
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SO LAB Beal 


FOREIGN AND AD INTERIM REGISTRATIONS 






















S————_ Lh Chi 
CLASS OF MATERTAL 1976 1975 Increase Decrease 


otal 7,019 
ji eo) a (5,665) (496) (08.05 
(ad Interim) (Gp555)) (52h) 


iodicals (Total) pea 600 (32.93) 
. Hoccign) (1,222) (36) (01.98) 
(Ad Interim) ( 0) (636) (100.00) 


p- Dramas 15 a (GOs e)) 
E- Music 222 GIGsO5)) 
F- Maps 10 (71.43) 


'G Works of Art 
H- Reproductions 107 (78.68) 
I- Scientific Drawings 


J-Photographs 


K- Prints 





48 (75.00) 
IM-Motion Pictures 2 Case) 
K-Commercial Prints & 
Labels 
N- Souna Recordings 
TOTAL, FORETGN AND AD 15,640 Ay ae 1,912 (10.89) 


RIM REGISTRATIONS 
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(£T°90) g6E°T 961622 96¢° Te S®TLEL 8s FO soto" 
(O°) 992 6409 GTE*9 esnp FO sd0TION 
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(€E°OT) TSE 63°Q 0606 squcmUstssy 
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APPENDIX A = TABLE IV 


REGISTRATIONS BY EXAMINING DIVISION SECTIONS 


















$$ SSS 


SECTION 1976 1975 INCREASE DECREASE 
$$ 
arts Section 141,967 136,821 5,146 (05.76) 

(arts) (46,527 ) (39,847) (6,680) (16.93) 

(Periodicals ) (95,440) (96,974) (1,534) (01.58) 
music Section 127 , 547 123,728 3,819 (03.09) 

(class E) (118,499) (114,790) (3,709) (03.23) 

(lass N ) (9,048) (8,938) (110) (01.24) 
Book Section 115,758 112,523 1,235 (01.10) 

(Incl. Foreign period. ) 
Renewal & Assignment Sec. 27,697 28,202 505 (01.79) 


(Renewal Reg'ns only) 





GRAND TOTALS 410,969 401,274 9,695 (02.42) 








TABLE V 


PERCENTAGES OF TOTAL REGISTRATIONS 


HANDLED BY BACH SECTION 


Arts Section 54.54. 
(Arts ) (a2) 
(Periodicals ) (25.22) 

Music Section 51.0). 
(Class EB) (28.83) 
(Class N) (02.21) 

Book Section 27.68 

Renewal & Assignment Sec. 6.74 


(Renewal Reg'ns only) 


100 % 


APPENDIX B 


DISPOSITION OF APPLICATIONS AND OTHER MATERIALS 


TABLE I 


RECEIVED 


APPLICATIONS AND OTHER MATERIALS ENTERED WITHOUT CORRES PONDENCE, 


REJECTED, AND REQUIRING CORRESPONDENCE 


Entered without E 


cpass_OF MATERIAL 
he Books 
g-B Ad Interim 
A-B Foreign 
B- Periodicals 
pp-Contributions 
c- Lectures 
p- Dramas 
E- Music 
(Unpub. Music) 
(Published Music) 
(Foreign Music) 
F- Maps 
G- Works of Art 
H- Reproductions 
I- Scientific Drawings 
J- Photographs 
K- Prints 


KK-Commercial Prints 
& Labels 


IM-Motion Pictures 







N- Sound Recordings 
R- Renewals 


APPLICATIONS 


593 290 





Correspondence 
95,032 (82.91) 
1,179 (88.38) 

6,229 (90.20) 
85,900 (92.29 
Ol) 
(64.38) 
65) 
51) 
18) 
70) 
43) 


46) 


2,641 (82 
1,303 
Bie) (3. 
97 ,865 (83. 
(81,318) (8h. 
(10,969)(75. 
( 5,578)(87. 
1,344 (77. 
8,160 (62. 
4,814 (88.90) 
552 (49. 6h) 
1,187 (69.50) 


4,146 (65.29) 


Ol) 


3,369 (71.21) 


3,169 (70.25) 
7,406 (79.39) 
25,367 (87.13) 
5,734 (90.80) 


165 (47.14) 
7,654 (84.20) 


366,849 (84.05)} 10,816 (02,48) 





( 
( 
( 


03.97 )| 10, 


Rejected 
3,282 (02.86) 
6 (00.46) 
11 (00.16) 
731 (00.79) 
177 (05.50) 
262 (13.00) 
155 (03.14) 
1,061 (00.90) 
859) (00.89) 
181) (01.25) 
21) (00.33) 
2 (Ol 25) 
D5 Od (lala 39)) 
125 (02.31) 
209 (18.80) 
66 (03.86) 
514 (08.09) 
407 (08.60) 


64 (01.42) 
423 (04.53) 
1,556 (05.34) 





(BY CLASS ) 


ntered after 
orrespondence 


16,296 (14.23) 
149 (11.16) 
666 (09.64) 

6,445 (06.92) 
4ol (12.46) 
459 (22.62) 

aan (er ige2il) 

18,542 (15.79) 

14,420) (14.93) 

pan )(ae.28) 
370 (21.33) 

3,434 (26.10) 
476 (08.79) 
351 (31.56) 
455 (26.64) 

1,690 (26.62) 


955 (20.19) 


1,278 (28.33) 
1,500 (16.08) 


2,192 (07.53) 





510 (09.03) 
165 (47.14) 
1,286 (14.15) 


58,825(13.47) 





TOTALS 


( 
( 
( 


114,610 
1,334 
6,906 

93,076 
5,219 
2,02 
4933 

117,468 

96,597) 

14,491) 
6,380) 
Deis 

IB pd) 
5415 
eile 
1,708 
6,350 
4732 


4511 
95329 
29,115 
20 755 
6,315 
350 
9,090 


436,490 
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Naat AND OTHER MATERIALS ENTERED WITHOUT CORRESPONDENCE 
EJECTED, AND REQUIRING CORRESPONDENCE (By Section) 
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oN Correspondence Rejected Correspondence TOTALS 
spore 




















102,440 (83.39) | 3,299 (02.69) aly Wale (Aber), 





Sect ion 
Ss 1. foreign 








































verioaicals ) 
ection 20,777 (15.56)| 133,462 
erase z (18,542) (15.79)| (117, 468) 
ess N (1,500) (16.08)|( 9,329) 
(notices of Use) ( ) ( 6,315) 
(Notice of Int. ( Mec 350) 
to Use) 
rts section (84.68) 141, 973 
(arts ) (34,318) (70.39) ( 48 897 ) 
(periodicals) (85,900) (92.29) ( 93,076) 
renewals & Assign. 33,021 (86.44) | 1,706 (04.46) 3,478 (09.10)| 38,205 
(Renewals ) ie 367) (87.13) i 556) (05.34) 2,192) (07. ey ( 29,115) 
(assignments ) 7,654) (84.20) 150) (01.65) | ( 1,286) (14.15)|( 9,090) 
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TABLE IIT 


TOTAL APPLICATIONS AND OTHER MATERIALS 
RECEIVED (By Section) 







SECTION PERCENT 


















Arts Section 141,973 Fe 5S 
(arts) (11.20) 
(Periodicals ) (21533) 

Music Section 30.58 
(Class E) (26.90) 

(Class wv) (02.1) 
(Notices of Use) (01.46) 

(Notice of Int. to Use) (00.08) 

122,850 28.15 
38, 205 8.7% 
(29,115) (06.66) 
( 9,090) (02.08) 
436,490 100.00 
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APPENDIX C 
EXAMINING DIVISION TELEPHONE CALLS 


Telephone Calls Eliciting Further Information 








TABLE IV 
SECTION NUMBER PERCENT 
Arts 2,777 37.40 
Book 1,595 18.80 
Music 2,53) 3.20 
Renewal & Assignment 710 9.60 





TOTALS 7 414 100% 





APPENDIX D 


COPYRIGHT REGISTRATIONS FOR 
"ORNAMENTAL DESIGNS OF USEFUL ARTICLES" 


Registrations in Class G ("works of art"), 
Class H ("reproductions of works of art") and 
Class K ("prints and pictorial illustrations") 
for pictorial, graphic, and sculptural works 
embodied in or applied to useful articles. 


TABLE I 

















TYPES OF "DESIGNS" REGISTERED FOR COPYRIGHT DURING FISCAL YEAR 





Jewelry 1,003 823 180 (21.87) 

mextiles 6,473 5,861 612 (10.44) 

Lace 262 370 108 (29 19) 
Toys, games, banks, etc. 511 574 63 (10.98) 
Place mats, paper tablecloths,etc. 150 97 53 (54.64) 

Dinnerware, jugs, glassware 85 111 26 (23.42) 
Small household articles and 803% (a. 92 (12.9h) 

decorator items (vases, clocks, 

lamps, etc. 

Wallpaper 83 208 125 (60.10) 
Silver flatware Lg} 5 128 (2560. ) 

Miscellaneous items 382 857 W75 (55.45) 
TOTALS 9.885 9,617 268 (02.79) 


* Including China and Needlework; 
Bank notes and Certificates 





APPENDIX _D 


TABLE II 


"DESIGN" REGISTRATIONS COMPARED WITH TOTAL "ART" REGISTRATIONS 


(CLASSES G, H, AND K) DURING THE LAST FIVE YEARS 


a ——————— 


Total Art 

FISCAL YEAR Registrations Design Registrations 

igre 15,859 6,324 (39.88%) 

1973 16,252 6,145 (37.81%) 

1974 16,853 6,692 (39.71%) | 
1975 21,134 9,617 (45.50%) . 


1976 24 92h 9,885 (39.66%) 



















APPENDIX 8 
BAR ASSOCIATION MEMBERSHIP AND COMMI'TTER REPRESENTATION 
1. AMERICAN BAR ASSOCIATION 
A, Members: 


James Allgeyer Virginia Giroux 


Catherine Armstrong Gordon A. Richardson 
Charlotte Bostick Frank J, Vitalos 
Bernard C. Dietz Edward S, Yambrusic 
Richard E. Glasgow Timothy L. Sumrall 


B. Committee Representation: 


COMMITTEES OF THE SECTION OF PATENT, TRADEMARK, AND COPYRIGHT LAW: 
Committee 301 - Copyright Legislation...Richard E. Glasgow 
...Virginia Giroux 


-. Charlotte Bostick 


Committee 502 - International Copyrights, 
Treaties and Laws o» Hdward S. Yambrusic 


II. FEDERAL BAR ASSOCIATION 


Virginia L. Brooks 
Richard E, Glasgow 


